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STATEMENT OF THE ISSUES 


{ 


STATEMENT OF THE CASE 


detail. on behalf of Competitive. (9a-17a). It alleged that 
( ompetit ve had purchase da total of 25,010 shares of Fire 
Fly from the broker-dealer defendants at a total purchase 
price of $140,015. It alleged further that Competitive had 
sold all of these shares on May 19, 1971 to one of the de 
fendants, Chartered New England Corp., at a price oi $3.00 
per share for a total sale price ol $80.585. Of these shares, 
Competitive alleg 1 that 4,290 shares were purchased from 
the defendant Advest (through its Newburger and Co, divi- 
sion), with the remaining 18,660 shares having been pur- 
chased through two other defendant brokerage firms, Char- 
tered New England Corr and Sherwood Securities Corp. 
The amended complaint 1 cther alleged that the defendants 
were part of a conspiracy involving an individual, Akiyoshi 
Yamada. who is not a party to this action and who is de- 
seribed in the amended complaint as an employee Е Com- 
petitive. (Para. 10, at 13a-14a) 


Advest denied the material allegations of the amended 
complaint and also pleaded the statute of limitations as a 
defense. (18a-19a). 


A jury trial was originally demanded by Fire Fly but 
was subsequently waived by all parties. 


After a conference on June 10, 1974, a pretrial order wa: 
entered on October 1, 1974, setting forth certain facts not 
in dispute along with Competitive’s claims and the issues 
to be tried. 


Prior to trial, Competitive and various of the defendants 
agreed to a settlement in the total amount of $15,000. (123a). 
Of this sum, 87,000 was paid on behalf of the issuer, Fire 
Fly, and its officers and direetors, Lewis Randolph, Clyde 
Davis, Lark Washburn, Monroe J. Korn, Donald A. Gary, 
Aaron Sobel, Carol Gary and Phillip Kaye, and $3,000 was 
paid on behalf of Sherwood Securities Corp. which had 
allegedly sold 9,660 shares of Fire Fly to Competitive at a 
total price of $60,040. The remaining $5,000 was paid in 


a 
y 


ye 


Provident Securities, Inc., and Pericles Constantinou 


were subject to liquidation and bankruptey proceedings, 


respectively, at the time of the trial. (366a). The sole active 
defendant when trial commenced was Advest, which was 


and is a broker-dealer, a member of the New York, Ameri- 
can and other major exchanges and a member of the Na- 


tional Association of Securities Dealers. (/d.). 


Trial commenced on April 16, 1975 before the Honorabk 
Robert L. Carter and coneluded two davs late! on April IS, 
the Trial Court reserving decision. (6a-7a). Post Trial 
Briefs were submitted by the parties. By its Opinion dated 
October 1, 1975, the Trial Court dismissed Competitive’s 
claims and ordered judgment in favor of Advest. (365- 
377a). Pursuant to that ruling, Judgment was entered 
against Competitive and in favor of Advest on Novemheı 
24. 1975, and the Opinion dated September 29, 1975 was 
constituted as the Trial Court’s findings of faet and con 


clusions of law. (379a). Competitive appeale Бу Notice 


of Appeal dated October 30, 1975. (378a) 


Settlement information supplied by counsel for plaintiff after the trial. 
See 124a; see also, counsel’s letter to Honorable Robert L. Carter, 


Мау 27, 1975, in record below brt not included in Joint Appendix. 
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STATEMENT OF THE FACTS 


I. Competitive and Yamada 


Competitive represented itself in its prospectus to be 
“an investment company with independent competitive mul- 
tiple management”. (See 365a; Exhibit G [not reproduced 
in Joint Appendix |). Competitive employed and paid man 
agement fees to Competitive Capital Corporation as its 
fund manager. (Ша). 


Pursuant to the agreement with its fund manager, Com- 
petitive distributed its assets among separate portfolio 
managers for investment. The primary funetion of the 
portfolio managers was to select securities to be purchased 
and sold by Competitive. The various portfolio managers 
“competed” with each other and their compensation was 
based in part on relative performance. (Se: 300a; Ex- 
hibit G). 


In 1970, negotiations between Competitive and Akiyoshi 
Yamada, principal of a firm known as Takara Asset Man- 
agement Co., Ine. Г“Такага” |, led to an agreement by which 
Takara became one cf Competitive’s portfolio managers. 
(366a). 

On October 9, 1970, the appointment of Takara, 16. 
Yamada, әз a portfolio manager was approved at a meeting 
of Competitive’s shareholders in Beverly Hills, California. 
(Exhibit C, 2914) (For all practical purposes Takara may 
be considered the alter ego of Yamada. [See 366a]). А 
Portfolio Management Agreement was executed on Ша! 
date by Competitive, Competitive Capital Corporation, and 
Yamada. (Exhibit F, at 304a-309a). 


On this same date, October 9, 1970, Competitive’s Board 
of Directors met in New York City. (Exhibit V, ах 355a- 
363a). Richard Boesel, a director of Competitive, inquired 
at that meeting es to rumors of an SEC investigation of 
Yamada. (See 367a; Exhibit V, at 357a). Although not 
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reflected in the minutes of that meeting, it seems clear from 
the minutes of the subsequent directors’ meeting that on 
October 9, 1970 the Board directed Competitive’s officers to 


eonduet an investigation of these rumors. (Exhibit H, at 


211a). During the period of Yamada’s employment by 
Competitive, however, neither the minutes of the meetings 
of Competitive’s shareholders nor of its directors refle any 
disclosure of this information, or any information of a 
similar nature concerning Yamada, to Competitive’s share- 
holders. 


Several paragraphs of the Portfolio Management Agree- 


ment between Competitive and Yamada are of special sig- 
nificance. (367a). Paragraph 5 specifically provided that 
[t]he Portfolio Manager may, in the rendition of its serv- 
ices hereunder, obtain information and/or assistance from 
any persons, firms or corporations that it deems reliable, 
on such terms as it desires and determines in its disere- 


л 


tion....” (Exhibit F, at 306a). 


Paragraphs 16, 18 and 23 of the Pertfolio Management 
Agreement expressly permitted Yamada to buy, sell or 
trade securities for his own account or for the aceount of 
any person, firm or corporation in which he or Takara had 
an interest or with which they were affiliated. (/d., at 308a, 
209a). The Agreement expressly permitted Yamada to ас! 
as investment advisor to other persons, firms or согрога- 
tions and to perform management and other services for 
third parties without thereby incurring liability to Competi 
tive or the Fund Manager. (/d., para. 18, at 308a). Vir- 
tually the oniy restrietion on Yamada was that he was pro- 
hibited frora rendering investment advisory or related 
services to other multiple management investment com- 
panies with independent portfolio management. (/d., para. 
25, at 309a). As Competitive told prospective investors in 
its own prospectus : 

The portfolio managers presently serve as investment 
advisors to other persons, but have agreed not to ren- 


ә 


der such services to any multiple n gement invest- 
ment company without written consent of the fund 
manager. ... (Exhibit С, at 11 [not included in Joint 


Appendix | ). 


Competitive did not prohibit its portfolio managers from 
advising clients on the opposite side of transactions Involv- 
ing Competitive, but actually contemplated that they would 
do so. As was stated in a letter to Yamada from Alan 
Markizon, Competitive’s Corporate Secretary, the only re 
quirement in such instances was that Competitive be notified 
in writing subsequent to the transaction. (Exhibit B, at 


Та: see also, Exhibit К, para. 5, at 324a). 


Competive’s portfolio managers, such as Yamada, did 


not buy and sell securities directly for its account, This 


‘unction was pel formed by competitive > tradi rs Who acted 
upon the instructions of the vortfolio managers. (See Ex 
hibit I, at 322a) 

Yamada had a high reputation in the financial community 
in October, 1970 when he became a portfolio manager for 
Competitive. (376a; see also, attachinent to minutes of 
Competitive directors’ meeting, Exhibit A, at 266a-267a; 
see also, testimony of: William H. Davis at 58а; Peter N. 


Engelbach at 99a, 131a, 127a; Jack Shaw at 197a-198a). 
Yamada graduated from the Harvard Business Schoo! and 
in 1965 joined the noted New York investment banking 
firm of Kuhn, Loeb € Co. where he quickly advanced to 
become senior analyst and the youngest assistant vice- 
president in that firm’s history tHe left Kuhn, Loeb in 1969 
to form his own hedge fund, Takara Partners. (Exhibit A, 


at YhTa: see also, зоба). 


П. -Peter Engelbach 


In 1965. when Yamada first joine: Kuhn, Loeb, & Co., he 
met and developed strong professional and personal ties 
with a fellow employee at that firm, Peter N. Engelbach 


(*Engelbach"). (367a). Engelbach left Kuhn, Loeb in 1956 


| engage in the sales aspect of the broker business in 
he Р! lelphia ал At the time of trial, Engelbach was 
i registered represemative of Thomson А MeKinnon, 


\uechineloss, Kohl, Ince., a member firm of the New 


York Stock Exchar 12Sa-129a). Engelbach con- 
tinued his friendship Yamada after leaving Kuhn, 


Loeb. (130a) When Engeibach left New York he developed 
a business relationship with Yamada and they were in daily 
contact by phone, in part because Engelbach was able to 
supply up-to-date quotation data. (367a-308a; see also, 
la-135a). Yamada, from time to time, recommended 
ingelbach as a broker to a number of individuals. (268a; 
laa, 1398). In 1969, Engelbaeh and members of 
ested $100,000 for a limited partner 


his fam iv together пъ 


ир interest in Takara Partners. (268a; see also, 90a-91a). 


ПГ. Competitive's Early Awareness of Problems With 
Yamada 


On January 13, 1971, -overal disturbing matters invoh 


t 


ng Yamada were raised at a meeting of Competitive’s 


Board of Directors. (210a). These included chat the SEC 


was investigating Yamada personally and a company ol 


+ 


which he was an officer in connection with artificial manipu 


lations of 13 stocks, three of which were then included in 
Competitive's portfolio; that he had received consideration 
for recommending certain stocks and that he received un- 
disclosed profits from trading in these stocks; that he was 
nvolved with fictitious orders; and that a lawsuit had heen 
filed against Yamada concerning fraudulent purchases of 
securities. The concern of the Board was so great that 
Yamada had been invited to attend the meeting along with 


his counsel. (Exhibit H, at 311a-5122, 315a-32la). 


No action was taken by the Board as to Yamada at that 
meeting. On February 8, 1971, Markizon was in communica- 
tion with Mr. Irwin M. Borowski, SEC Branch Chief, Divi 
sion of Trading and Markets, with regard to the SEC’s 
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Comp eleet ¿ton ts ord keeping obligations 
nder the Investment ипрапу Act of 1940 by having 
ortfolio managers, including Yamada, maintain research 
es concerning eurities purchased by Competitive, wit! 

ON 1 г immediate ( to such records by Со 
wtitive. (Exhibit B 98Sa; Exhibit K, at 324a). In sp 
и mmediate acc mer (on t Пета 
lever reviewed a records maintained by Yamada ш 
mmediat before tl oard meeting of Мау 12, 1971 
See Exhibits K. at 2a: L, at 333a; M, at 34la-34 
N.a ^а) 

4 The Fire Fly Purchases 
\. The Public Offering 
The public offering of Fire Flv became effective on 


January 4, 1971. with Provident Securities, Ine., original 


a defendant herein, as the underwriter. (Exhibit 11, at 
2302a-259a). At that time, Engelbach was a registered repr: 


sentative in the Philadelphia office of the brokerage firm 
of Woodeock, Cummings, Tavor and French, a non-partic 


pant in the offering. (368a; see also, 1058). 


Yamada had discussed the investment mevit of Fire Fl 
with Engelbach prior to the effective date of the offering 


He was very enthusiastic about Fire Fly's potential and 
told Engelbach that the president of Fire Fly was a noted 
Utah geologist who had developed a technique to reopen 
and economically develop previously worked-out mines. 
(141а-142а; Exhibit 11, principally 234a-242a). Thereafter, 
Yamada sent Engelbach a Fire Fly final prospectus. (272a; 
143a-144a). Engelbach passed this recommendation along 


to several of his customers who were interested in making 
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stments on. Y ! | So t] «toni 
irchased | Flv ste ugh Engelbach, not in the 
I I ring, but in t ket. (144a). All s 
trans ns k T ) |i T n 
\d tin Mare Ti ( ҮГ 
B. Purchases of Fire Fly by Competitive 
y : ар nt n ed veral [ Fir 
К ( T nsi пи и 
Oh 1 ), 197 00 5 l 1! 
( 1 Cha е: England Co at И 
PA sha cl | m ( rtered 
New England ( p jos. А rd has om Cha 
N Dr nd Corp. \ le on February 97 
nt ‚000 shares at 5 On el 9 971 
$ м en hase 000 sha 1 7 rol S} ru | 
S ( Amended Cor n l t, at 11a-12 
( The Advest Sale 
() Api 1971, Yamada called Касе Бас! 
n < in | \dvest nd asked | 
t - х stom whi ied Fire | k 
ould be el | in selling. Yamada stated that Con 
petit ntel (1 IT rin her larg 
bloek of Fire Fl 69A 
While Engelbaeh was a hat Compet , nvest 
nt goa n aggres managed portfol | 
appreciation Kxhil (i e did not know the 
еее comp: on of Competitive portfolio (including 
ts prior purchases of Fire Fly) since Competitive kept this 
erv eloselv guarded secret. (87a 
After the April 1, 1971 ci from Yamada, Engelbach 
contacted various of | customers who then held Fire Fl 
nd inquired whether re interested in selling. Some 
sold and others chose not ell 69a [50 54a, 70a) 


Termination of Yamada by Competitive 
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ARGUMENT 


|. The Trial Court Correctly Dismissed Competitive's 
Fraud Claims 


Competitive Failed to Establish Participation by 
Engelbach in Any Fraudulent Actions of Үашааа 
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Competitive Failed to Establish the Elements of a 
Cause of Action Under Any of the Anti-Fraud Pro 
visions of the Securities Laws 
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to deal in precisely such a manner and it follows that dis 


closure of such activity in this case would have made по 


lifference to Competitive. 


It is also questionable whether Competitive has met the 
causation-in-fact test set forth in Shapiro г. Ме rrill, Lunch, 
Pierce, Fenner & Smith. Inc., 495 F.2d 228, 239 (29 Cir. 
1974). Competitive was required to establish at trial that 

would have been influenced to act differently than it did 
had disclosure been made of the fact undisclosed. This is 
an additional evidentiary burden not met by Competitive 
In this case, Competitive offered no evidence from an\ 
present or former employee on this or any other point and, 
had the Trial Court ever reached this issue. it would ha 
heen forced to resort to mere speculation. 


lv order to recover in this Cirenit, the plaintiff must 
establish the element of scienter. Although it is true that 
actual “evil motive” need not be established, something 
more than negligence must be proven. Republic Technology 
"und, Гис. г. Lionel Corp., 483 F.2d 540 (2d Cir. 1973): 
Lanza v. Drexel € Co., 479 F.2d 277. 1305 (2d Cir. 1973). 
Once again, Competitive ufterly failed to meet its burden 
on this issue, 


Finally, in spite ef the vast number of cases as to 
brokers’ liability which have been decided by the courts 
during the last generation, Competitive rests its case on 
three thirty-vear old administrative decisions which are 
not in point. William I. Hay, 19 5.Е.С. 397 (1945): Oxford 
Co., Ine., 21 S.E.C. 681 (1946); and Norris € Hirschberg, 
Гис., 21 S.E.C. 865 (1946): aff'd sub nom. Norris € Hirsch- 
Бета, Inc. v. S.E.C., 177 F.2d 228 (D.C. Cir. 1949). 


The facts presented in this case are hardly analogous to 
those in the three administrative actions relied on by Com- 
petitive. Here, an investment company placed an un 
solicited order to buy a security from a member of the New 
York Stock Exchange and insisted that the trade be made 
on a principal rather than an ageney basis. Competitive 
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knew at the time the trade was made that Advest was sell 
ng securities for its own account. Compare this situation 
to that which confronted the Court of Appeals in Norris 
€ Hirschberg, Inc. г. S.E.C., supra, where the broke: 
dealer “whipped” unlisted securities back and forth be 
tween the accounts of elderiy widows and other "naive" 


investors who had “with absolute and blind coniidence” 


entrusted their funds to Ше broker in question. No such 
relationship existed between Competitive and Advest and 
Advest’s execution of this trade as principal was perfectly 
proper under the circumstances. 

[f there is one conclusion to be reached after a review 
of this record, it is that Competitive’s theories about the 
manner in which it was defrauded were not supported by 
credible, persuasive evidence at trial. The Trial Court 
properly dismissed Competitive’s anti-fraud claims. 


|. The Trial Court Correctly Dismissed Competitive's 
Claims Based on Non.Deli- ~~ of A Prospectus 


A. Statute of Limitations 

The Trial Court concluded. that Competitive’s claims 
based on non-delivery of a prospectus were barred by the 
statute of limitations contained in Section 15 of the 1955 
Act. 

Although not explicitly delineated as such, it seems clear, 
at least from the pravers for rehef, that the amended com 
plaint set forth two causes of action: the first for non 
delivery of a prospectus in violation of Section 5 of the 
1933 Act, the second for violation of certain specified anti- 
fraud provisions of both the 1933 and 1954 Acts. (Ya). 

The remedy for a violation of Seetion 5 is created by 
Section 12(1) of the 1988 Act. Section 13 of the 1933 Aet 
is clear and unambiguous in barring any action * ... to en- 
force a liability created under Section 12(1), unless brought 
within one vear after the violation upon which it is based.” 
The alleged violation of Section 5 Бу Advest took place on 
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April 2, 1971, and the commencement of this action on May 
4, 1972 was well beyond the exiration of the one уеаг period. 

Unlike the limitations period prescribed for an action 
to enforce a liability created under Sections 11 or 12(2) of 
the 1933 Act, the language of Section 13 establishing the 
time within which a elaım may be brought based upon Sec- 
tion 12(1) does not permit consideration of when the alleged 
violation in fact was discovered or when it should have 
been discovered. Moerman v. Zipco, Гис., 302 Е. Supp. 499, 
445 (K.D.N.Y. 1069), aff'd 422 F.2d 871 (2d Cir. 1970). In 
any event, no evidence on this point was offered at trial. 

The only exception to the one year limitations period 
for bringing an action under Section 12(1) is a situation 
where the alleged violation is shown to have been concealed 
fraudulently. Katz v. Amos Treat d Co., 411 F.2d 1046, 
1054 (2a Cir. 1969). Indeed, Competitive realized its pre 
dicament early on for it alleged in the amended complaint 
that the failure to deliver a prospectus was "[u]pon in- 
formation and belief . . . an explicit, conscious deception of 
the plaintiff... 7 (Para. 6, at 12а). Competitive’s allega- 
tion of fraudulent concealment created, as Competitive 
well knew, an affirmative burden upon it to establish the 
facts necessary to sustain the claim. Competitive Assoct- 
ates, Inc. v. Fantastic Fudge, Inc., 58 F.R.D. 121, 124 
(S.D.N.Y. 1973). However, Competitive introduced по 
evidence on this issue at trial and no serious effort is made 
in its Brief to support this claim. Rather, Competitive 
seeks to have this Court rewrite Section 13 to eliminate 
the separate limitations period established for actions 
brought under Section 12(1). Such a plea more appropri- 
ately should be brought to the Congress rather than this 
Court. 


B. Competitive Had Received a Prospectus Prior to 
April 2, 1971. 

While the conclusion of the Trial Court that Competi- 

tive’s prospectus claims were time-barred is dispositive, 
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its Opinion provided alternative grounds for dismissal ә 
which are equally effective in dispensing with this aspect 


of the case. 


3oth by judicial admis u and uncontroverted evidence 
at trial, the fact that Competitive had : -ceived a prospectus 
prior to April 2, 1971, has been conclusively established. 
The fact that the prospectus was received from a source 
other than Advest does not defeat the conclusion that the 
delivery requirem: nts of Section 5 were satisfied. As Pro- 
fessor Loss points out, there is no requirement that the 
buyer must have received the prospectus from the particu- 
lar seller; receipt of a prospectus from anyone is sufficient. 
Loss, Securities REGULATIONS, 246, 250 (24 Ed. 1961). The 
SEC interpretation accords with that of Professor Loss. 
Securities Act Release No. 33-828, 17 C.F.R. $ 251.828; 
Securities Act Release Хо, 33-2623, 17 CPE 231.2623 


Question 5. 


Competitive alleged in its amended complaint that it 
“acted in reliance upon the prospectus” in purchasing 
shares of Fire Fly. (Para. 13, at 6a). Reliance obviously 
connotes possession since Competitive could hardly rely 
on something it had never seen. The allegation of reliance 
constitutes a judicial admission and was, in and of itself, 
sufficient basis for the Trial Court to have concluded that 
Competitive had received the prospectus prior to the Ad- 
vest transaction. “Indeed, facts judicially admitted are 
facts established not only beyond the needs of evidence to 
prove them, but beyond the power of evidence to contro- 
vert them.” Hill v. Federal Trade Commission, 123 F.2d 
104, 106 (Sth Cir. 1941.) 


Finally, there was uncontroverted testimony that Char- 
tered New England Corp. had sent Cempetitive a pros- 
peetus several months prior to the Advest sale and that 
Yamada had provided Engelbach with a prospectus. (Trial 
Transcript, at 130 [not produced in Joint Appendix]; 143a- 
144a). In taking issue with Engelbach's testimony that 
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Yamada had sen. him a prospectus, Competitive bas erro 


ithe 


eously stated in Из Brief that there was no showing 

as to when Yamada sent Engelbach the prospectus or 
whether the prospeetus sent was a final prospeetus. (Plain 
tiff’s Brief, at 35). The transcript shows, to the contrary, 
that a final prospectus wi nt to Engelbach by Yamada 
prior to the time that [Fr ich became employed by Ad 
vest, which of course was prior to the sale by Advest to 
Competitive. (143a-144a). 


Competitive disingenuously makes the claim in its Briet 
that Yamada was not its employee, (Plaintiff's Brief, at 
35). Again, there is a judicial admission by Competitive to 
the contrary in the amended complaint which affirmatively 
avers that Yamada ~... was an employee of the plaintiff." 
(Para. 10, at 14а). On this basis alone the Trial Court 
could properly have eoneluded that because Yamada had 
received a prospectus, so did Competitive. Mill v. Federal 


Trade Commission, supra. 


The Trial Court properly dismissed Competitive’s cause 
of action based on non-delivery of a prospectus by Advest. 


Ill. The Trial Court Properly Refused to Consider С. с 
petitive’s Claims Under the Investment Company Art 
of 1940 and the Investment Advisors Act 


The impropriety of Competitive’s claims under the In- 
vestment Advisors Act of 1940, initially made in its Post 
Trial Brief, is exceeded only by Competitive’s assertion of 
a cause of action under the Investment Company Aet for 
the first time on this Appeal. Neitaer of these claims were 
made in the original or amended -owplaint, at pretrial or 
during the course of trial хе, At no time did Competitive 
seek leave to amend е“ сс its complaint or the pretrial 
order to include consideration of such issues. The attempt 
to insert these new causes of actions into the case occurs 
far too late. Harling v. United States, 416 F.2d 405 (9th 
Cir. 1969), cert. denied, 397 U.S. 917 (1979). 
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Further, Competitive has utterly ignored the require- 
ments of Rule 9(b) of the Federal Rules of Civil Procedure 
which requires that all allegations of fraud be stated with 
»artieularitv. The particularity requirement of Rule 9(b) 
‘xplicity has been held to be applicable to actions brought 
nder the various anti-fraud provisions of the securities 
tatutes. Shemtob v. Shearson Himmil Ф Co., 448 F.2d 
442, 445 ‘2d Cir. 1971); see also, Competitive Associates, 
Inc. v. vire Fly Enterprises, Inc., 59 F.R.D. 336, 337 
(S.D.N.Y. 1972). Both the amended complaint and the pre 
trial order are harren of any mention of a claim that Com- 
petitive was relying on either the Investment Company Act 
or the Investment Advisors Act. 


Competitive’s belated attempt to find new causes of action, 
first after trial and now on appeal, is precisely the type 01 
conduct condemned by tis Court in Segal v. Gordon, 467 
1.24 602, 607-08 (2d Cir. 1972). Competitive has assigned 
error in the Trial Court’s refusal to consider its claim under 
the Investment Advisors Act. The Trial Court had no more 
obligation to consider that claim than does this Court to 
entertain the tardy assertion of liability under the Inves- 
ment Company Act. 
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